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When is a lawyer not a lawyer? The answer to that riddle can be complex and depends on the nature
and scope of the task the lawyer performed and why and when he or she performed it.

Confidentiality is the bedrock of our profession. CPLR 4503{a)(1) states the rule in unequivocal
terms:

Unless the client waives the privilege, an attorney or his or her employee, or any person who
obtains without the knowledge of the client evidence of a confidential communication made
between the attorney or his or her employee and the client in the course of professional

employment, shall not disclose, or be allowed to disclose such communication (emphasis
added).
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Given this plain and clear language, many attorneys assume, without giving it a great deal of
thought, that privilege applies broadly to everything they do. They make this assumption because
they overlook the emphasized language of CPLR 4503(a)(1)—"in the course of professional
employment.” This language can be a barrier to the invocation of attorney-client privilege. Simply
put, not everything an attorney says or does is protected by privilege—the attorney must be acting
in his or her professional capacity for the privilege to attach.

Two other provisions also come into play when considering the nature and scope of the privilege—
CPLR 3101(c), which provides that "the work product of an attorney shall not be obtainable" and
CPLR 3101(d)(2). which provides qualified protection for materials "prepared in anticipation of
litigation or trial.”

Professional Capacity Rule

Understanding when material is privileged because it was performed in an attorney's professional
capacity (CPLR 3101(c)) and when it is material prepared for litigation (CPLR 3101(d}2}) is critical.
The former is absolutely privileged, the latter is subject to discovery "only upon a showing that the
party seeking discovery has substantial need of the materials...and is unable without undue

hardship to obtain the substantial equivalent of the materials by other means."!

As the Court of Appeals explained in Peaple v. .f{t?zfﬂwskﬂz there is a built-in tension in CPLR 3101's
treatment of attorney work product, which is absolutely privileged, and trial preparation material,
which is subject only to a qualified privilege which can be defeated upon a showing of substantial
need and undue hardship in obtaining similar material. Faced with a discovery demand, the
attorney's first concern should be whether the material is absolutely privileged pursuant to CPLR
3101(c) or whether it is conditionally privileged pursuant to CPLR 3101(d){2). This article focuses an
the CPLR 3101(c) privilege, leaving CPLR 3101({d)(2) issues for another day and another article.

Before turning to the scope and coverage of CPLR 3101(c), two key issues must be addressed. First,
3 the
burden of establishing privilege rests upon the party invoking it. Second, whether the privilege

as the Appellate Division held in Brookfyn Union Gas Co. v. American Home Assurance Co.,

applies is entrusted to the sound discretion of the trial court whose findings will not be vacated
absent a showing of abuse of that discretion.? Thus, the privilege battle, in almost all cases, must be
fought and won at the trial-court level.
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The rule as to what forms the basis of the attorney-client privilege was succinctly stated by the Court
of Appeals in Matter of Priest v. Hf'nnessy,E' in which the issue was whether a grand jury could
obtain information as to who had retained counsel to represent certain prostitutes. The Court of
Appeals stated a three-pronged test for determining whether the information sought is privileged:

First, it is beyond dispute that no attorney-client privilege arises unless an attorney-client
relationship has been established. Such a relationship arises only when one contacts an attorney
in his capacity as such for the purpose of obtaining legal advice or services. [Citations omitted].
Second, not all communications to an attorney are privileged. In order to make a valid claim of
privilege, it must be shown that the information sought to be protected from disclosure was a
"confidential communication™” made to the attorney for the purpose of obtaining legal advice or
services. [Citations omitted]. Third, the burden of proving each element of the privilege rests
upon the party asserting it.8

Notwithstanding this broad view of attorney-client privilege, the fact that an attorney prepared a
document or conducted an investigation or interview is no guarantee that the courts will recognize
the material as privileged. In 5alzer v. Farm Family Life Insurance, the Appellate Division held that
the attorney work product privilege is narrowly construed to apply only to material "prepared by an
attorney, acting as an attorney, which contains his analysis and trial 51:rateg3.r.":f The Appellate
Division explained that "[m]aterials or documents that could have been prepared by a layperson do
not fall within the attorney work product exception,” but are, instead, treated as CPLR 3101({d)(2)
"material prepared in anticipation of litigation™ and subject to the qualified priuilege.a

The Professional Skills Rule

That an attorney investigated issues and prepared a letter or memorandum is not, standing alone,
sufficient to support a claim of privilege. The Appellate Division has consistently held that the
attorney-client privilege "applies only to documents prepared by counsel acting as such, and to
materials uniquely the product of a lawyer's learning and professional skills, such as those reflecting
an attorney’s legal research, analysis, conclusions, legal theory or str.a:ttt:gyf."gI Therefore, "
[dlocuments prepared in the ordinary course of an insurance company's investigation to determine
whether to accept or reject coverage and to evaluate the extent of a claimant's loss are not
privileged ... such documents do not become privileged 'merely because an investigation was

conducted by an lsuttc:rneyf,“:l 0
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Likewise, a letter written by an expert analyzing a plaintiff's rights under an insurance policy was
deemed not privileged even though the letter was written one week before plaintiff retained
counsel. The Appellate Division explained that the "exemption for attorney work product does not
apply because the letter was not prepared by counsel acting as such and does not otherwise
uniquely reflect a lawyer's learning and professional skills." 11

Similarly, an investigator's report was deemed to be neither attorney work product nor material
prepared for litigation because "[s]Juch reports of insurance investigators or adjusters prepared
during the processing of a claim are discoverable in the regular course of the insurance company's

busiﬂess."1 =

However, documents that contain an attorney’s legal analysis, or documents prepared by an expert
at the behest of an attorney are deemed to be attorney work product that is protected by CPLR
3101(c). Thus a memorandum prepared by an insurer's in-house counsel discussing the possibility of
a lawsuit based upon the rejection of claims was deemed to be privileged because it "contains the

13

attorney's legal analysis and conclusions.” ~ This analysis also applies to "documents generated by

consultants retained by counsel "to assist in analyzing or preparing™ for anticipated Ii1:igan£i|:m.1":l

That insurance company files contain reports that serve "mixed/ multi-purpose” goals—i.e., they
discuss both claims issues and potential litigation issues—is not sufficient to shield them as
priviteged,15 In determining whether an attorney’s work is privileged or not, the courts will look to
the date a "firm decision” was made to disclaim coverage, rather than the date the insurer had

reason to investigate the propriety of the cla im.1©

In Lamite v. Emerson Electric Co.-White Rodgers wa’sfﬂn,1 7 the Appellate Division held that a report
prepared by an investigator retained by plaintiff's counsel was deemed not to be attorney work
product but, rather, was material prepared for litigation and thus was shielded only by the gualified
privilege that attaches to such information. The Appellate Division explained that "[tlhe work product
of an attorney is a concept which has been very narrowly construed” and applies only to material

and information "prepared or conducted by the aT.'tClmE'_',l'."qB

The critical issue is whether the document sought contained the thoughts. ideas, impressions and

the creative work of an attorney. Thus, minutes of a mu&-eling.wI an index of documents,m and a list

21

of prior liability claims® " were deemed not to be privileged attorney work product. For the same

reason an audio recording of a witness interview conducted by an attorney was found to be not

privileged because it did not contain "elements of opinion, analysis, theary, or 5trateg§,f."22
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In many cases whether a document is absolutely privileged under CPLR 3101(c) or qualifiedly
privileged under CPLR 3101(d)(2) requires an in camera review which, as the Appellate Division
noted, may result in a finding that some of the material is absolutely privileged, some is qualifiedly
privileged and some is not privileged at all. 23

Conclusion

There are two lessons that every attorney should bear in mind. First, not every litigation-related task
an attorney undertakes is going to be protected by either the absolute privilege accorded by CPLR
3101(c) or the qualified privilege accorded by CPLR 3101(d){2). Second, an attorney seeking discovery
from an adversary may be entitled to more discovery than most think and this discovery may very
well include documents opposing counsel had a hand in creating.
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