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Appellate Courts Find
Non-Appealing Parties
To Be Unappealing

There is an obvious difference between
a non-appealing party and an unappealing
party, but as far as the appellate courts are
concerned, there is no difference because a
nen-appealing party is unappealing, i.e., it is
unlikely to get relief because it has not filed
a notice of appeal.

The Notice of Appeal Is Critical

Filing a notice of appeal even when you
have gotten most of the relief vou have asked
for is important given the firm rule stated by
the Court of Appeals in Hecht v. City of New
York,! that a party who has not filed a notice of
appeal is not entitled to appellate relief, Hecht
has become the leading case on whether and
when appellate relief can be awarded to a
non-appealing party.?

Hecht is quite possibly a lawyer's worst
nightmare—an equally liable defendant has
succeeded in obtaining summary judgment
while your client stays in the case all because
your client failed to file a notice of appeal.

In Hecht, plaintiff tripped and fell on a pub-
lic sidewalk and commenced an action against
both the City of New York and Square Depew
Garage. A jury found each of the two parties
to be 50 percent liable for plaintiff’s injury.
The City appealed, but Square Depew did
not.* On appeal, three judges of the Appellate
Division, First Department, concluded that
plaintiff could not state a claim because “there
was no showing that an actionable defect
existed” and that “[a]lthough only the City
prosecuted an appeal, the whole judgment
is before us (CPLR 5501) and our dispesition
necessarily effects a dismissal as to the garage
defendant as well."

One of the two dissenters conciuded that
plaintiff’s claim should be dismissed only as
to the City, since it was the sole appealing
party, because “this reversal does not inure to
the benefit of the non-appealing defendant.”

The Court of Appeals adopted the view of
the lone dissenter as to whether relief could
be granted to the nonappealing party, holding:

The power of an appellate court to review
ajudgment is subject to an appeal being
timely taken [citations omitted]. And an
appellate court’s scope of review with
respect to an appellant, once an appeal
has been timely taken, is generally lim-
ited to those parts of the judgment that
have been appealed and that aggrieve
the appealing party [citations omitted].
The corollary to this rule is that an appel-
late court’s reversal or modification of a
judgment as to an appealing party will
not inure to the benefit of a nonappealing
coparty [citations omitted] unless the
judgment was rendered against parties
having a united and inseverable interest
in the judgment’s subject matter, which
itself permits no inconsistent application
among the parties [citations omitted].

It is, of course, axiomatic that, once an
appeal is properly before it, a court may
fashion complete relief to the appealing
party. On rare occasions, the grant of full
relief to the appealing party may neces-
sarily entail granting relief to a nonap-
pealing party.’

The Court of Appeals concluded that
hecause the City could be awarded full relief
without also granting relief to Square Depew,
the Appellate Division erred in dismissing the
complaint against Square Depew.? In doing
so, the Court of Appeals rejected Square
Depew’s argument that the broad language
of CPLR 5522 opened the door for relief to be
granted to “any party” because judgments are
no longer viewed as indivisible entities so that
when there are multiple parties, “the appel-
late court can fashion relief to the various
parties within the confines of the governing
substantive law.™
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This rule applies equally where the Court of
Appeals grants leave to appeal—relief will be
granted solely to the party who sought leave
to appeal, not to any of the other parties’%—
and where the Appellate Division grants leave
to appeal even on a broadly-worded certified
question.!!

The Summary Judgment Exception

One of the few exceptions to the rule stated
in Hecht is based on the broad language of
CPLR 3212(b), which has opened the door
to cases helding that a “Court may search
the record and grant summary judgment to
a nonappealing, nonmoving party.”?

However, even this window provides only
a limited opening given the rule stated by the
Court of Appeals in Dunham v. Hilco Con-
struction,'? that the broad language of CPLR
3212(b) limits the grant of relief to non-moving
parties “only with respect to a cause of action
or issue that is the subject of the motions
before the court.” The Court of Appeals
explained that this limitation is dictated by
“considerations of simple fairness” and that
allowing relief to be granted to any party on
any claim “would be tantamount to shifting
the well-accepted burden of proof on sum-
mary judgment motions.”!

A further limitation on the broad author-
ity to search the record on motions for sum-
mary judgment was stated in JMD Holding v.
Congress Finanicial,'® in which the Court of
Appeals held that while “the Supreme Court
and the Appellate Division may search the
record and grant summary judgment to a
nonmoving party ... we may not.”

There is, however, a narrow exception to
this rule for pure issues of law, as the Court
of Appeals noted in Bingham v. New York City
Transit Authorify:""

As we have many times repeated, this
Court with rare exception does not
review questions raised for the first time
on appeal. Unlike the Appellate Division,
we lack jurisdiction to review unpre-
served issues in the interest of justice.
A new issue—even a pure law issue—may
be reached on appeal only if it could not
have been avoided by factual showings
or legal countersteps had it been raised
below ... .The sound policy reasons that
underlie this principle are especially
acute when the new issue seeks change
in a long-established common-law rule.

The “pure issues of law” exception also
applies to questions of statutory interpreta-
tion’® and issues of legislative intent'* since
these issues typically cannot be resolved or
challenged by factual or legal showings or
arguments.

The Exception Is Narrowly Granted

Notwithstanding the cases cited above
which make it clear that both the Supreme
Court and the Appellate Division have the
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authority to grant relief to nonmoving and
nonappealing parties, the casebooks are lit-
tered with losing parties whose requests for
relief as nonappealing parties were rejected,
including in summary judgment cases, in
terms that suggest that such relief is beyond
the power of the Appellate Division to grant.
For example, in Banushi v. Law Office of Scott
W. Epstein,® the Appellate Division stated:
While defendants, in their appellate brief,
request a modification to require court
approval even if plaintiff is represented
by counsel, and indeed requested such
relief from the Supreme Court, we are
precluded from granting affirmative relief
to a nonappealing party.

Nothing in any of these cases, or many
more like them, suggest that there is any bar-
rier to the Appellate Division not invoking the
power granted it by CPLR 3212(b).
However, it appears that the courts,

Likewise, the Appellate Division granted
relief to a nonappealing municipal employee
because the court dismissed similar claims
against his employer, who did appeal, and
dismissal of the claims against the non-
appealing employee was necessary to grant
complete relief to the appealing employer.®
Under the rubric of granting complete relie,
the Appellate Division also granted refiefto a
nonappealing general contractor “as a means
of effectuating complete relief” to the appeal-
ing subcontractor.®® The Appellate Division
also dismissed a zoning challenge as time-
barred even as to those parties who did not
appeal because “this case presents one of
those rare occasions in which the grant of
full relief to the appealing parties necessarily
entails granting relief to nonappealing par-
ties."”” Similarly, the Appellate Division set
aside a foreclosure order against the non-
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in the exercise of their discretion,
generallydecline to grant relief to a
party who has failed to take the sim-
ple step of filing a notice of appeal.
Such cases are probably the tip of
the iceberg because there are many
cases in which a nonappealing party
seeks relief and the courts dispose
of the appeal with no mention of
the nonappealing parties’ requests
for relief.

One court, even while refus-
ing to grant relief to a nonappealing party
has suggested a solution to a nonappealing
party left out in the cold—a meotion in the
Supreme Court for the same relief granted
to the appealing party.?

The ‘Full Relief' Exception

The window available for courts to grant
relief to nonappealing parties—i.e., to grant
full relief to the appellant, relief must also
be granted to the nonappealing party—is
also a narrow one. In Cover v. Cohen,” the
sole remaining claims against an automobile
manufacturer and a seller were strict liability
claims. The Court of Appeals explained that
it would dismiss the claims against both the
appealing manufacturer and the nonappealing
seller because the manufacturer would be
required to indemnify the seller if plaintiff pre-
vailed on his claims against the seller. Thus,
to grant complete relief to the manufacturer
it was necessary to also grant relief to the
nonappealing seller.®

_Similarly, in Citnalta Construction Corp.
v. Caristo Associates Electrical Contrac-
tors,* the Appellate Division granted relief
to a nonappealing party explaining that “we
find the issue appealed, the failure to factor
the payments to the original subcontractor
into the damages award, to be so inextrica-
bly intertwined with the failure to factor the
cost of the change orders into that award,
that correction of the former error requires
correction of the latter.”

appealing mortgagees, where the appealing
mortgagee established that she had not been
properly served because “in order to grant
full relief to the appellant we must grant relief
to non-appealing parties by setting aside the
foreclosure sale of the subject property."

Conclusion

The lesson to be learned is that when con-
fronted by an appeal, the safest course for
any party with an even colorable basis for an
appeal of its own is to promptly file a notice
of cross-appeal instead of, as the appellate
process travels its course, belatedly discov-
ering that it, too, needs appellate relief. A
request for appellate relief in the absence of
anotice of appeal is likely to be met by a deaf
ear because, as the Court of Appeals held,
a non-appealing party can obtain appellate
relief only on “rare occasions.™
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